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European VOD Coalition’s reply to European Commission’s exploratory consultation on
“The future of the electronic communications sector and its infrastructure”

Introduction

The European VOD Coalition (“the Coalition”) brings together video-on-demand (“VOD”) and
digital entertainment companies that share common values and invest in and distribute
audiovisual content in Europe as their core commercial activity. We promote high quality, diverse
European content to wider global audiences and believe in supporting an innovative and
sustainable European audiovisual sector, so as to give consumers greater choice in accessing
content. VOD services typically operate in a competitive entertainment market, which
incentivizes content providers to continuously improve the value of their products by investing in
guality and experience.

The Coalition members are governed by the Audiovisual Media Services Directive (AVMSD),
which sets the framework for all audiovisual media services in the EU. Under the AVMSD, we
are subject to obligations that require, among others, significant financial investment in the form
of either cultural levies or investment obligations.

We welcome the opportunity to provide input to the European Commission’s exploratory
consultation on “The future of the electronic communications sector and its infrastructure”.

As VOD services, we have always supported a well-functioning telecommunications
infrastructure and connectivity in Europe. Having sustainable networks is vital to be able to
distribute our content to European consumers. The Coalition members firmly believe that the
existing Open Internet framework is not only the best solution for the present, but also for the
future of European connectivity. This framework has already enabled high investment, affordable
prices, and a diversity of services and connectivity offerings for the benefit of all Europeans.

In our submission we will elaborate how the Coalition members, as Content and Application
Providers (CAPs), already cooperate with Internet providers across Europe and have a
symbiotic and mutually beneficial relationship. Our content supports ISPs in retaining customer
subscriptions and even increasing demand for premium high bandwidth subscriptions. On the
other hand, without ISP networks we would not be able to deliver our content to European
consumers. We thus do not think that this equilibrium should be endangered via unnecessary
changes to the framework and/or to the relationship between content and Internet providers.


https://www.europeanvodcoalition.com/
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AP nd ISPs hav mplementary rol in_the Internet tem: CAPs an
ially vi n demand driv mand for next generation network

ISPs and CAPs do not compete with each other, but have a vested interest in each other's
success. Comparing the relative success of CAPs and ISPs makes little sense as CAPs range
from all sorts of industries, from entertainment to logistics to stock trading. Consumers buy
Internet bundles for a variety of reasons - to telework, to study online and also to
watch/stream/listen to content, making it clear that higher traffic is actually what drives up the
demand for Internet subscriptions. While video streaming has indeed represented a large share
of how consumers are using their Internet connection and forecasts indicate it might remain so, it
is a testament to the value of video content and it being a reason for users to purchase an
Internet connection in the first place. We observe that Internet users that are customers of
subscription VOD services are more likely to subscribe to higher broadband speeds or next
generation networks. GSMA also indicates that demand for mobile traffic is “driven by a
combination of factors, including video streaming and online gaming”.*

CAPs invest billions of Euros to develop and acquire content that European consumers value. In
fact CAPs and ISPs have long created mutually beneficial commercial partnerships?, and ISPs
often advertise® the availability of high quality entertainment to sell faster connectivity, more
generous data packages or additional premium options.

The challenge for the spread of the next-generations networks is adoption. When examining
current and projected next-generation networks adoption rates in the EU, we observe a gap
between the availability of said networks and their adoption by subscribers.* The FTTH Council
predicts that uptake for FTTH in the EU in 2027 will reach only 62%. The EU 5G Observatory
reports that 72% of the EU population is covered by at least one 5G network, but there is only
around 1% uptake.® As demand for next generation networks is driven in part by online
entertainment and streaming we recommend policymakers favour policies that will stimulate
such demand, and not have the unintended consequence of reducing the quality or affordability
of content.

Because of this symbiotic relationship, both CAPs and ISPs have a vested interest in achieving a
great experience for their customers, and designing their interconnections efficiently to achieve
that goal.

The Coalition members already invest massively to ensure that their content is delivered to the
end-customer in an efficient and seamless way. This includes making sure that latency is
reduced and quality improved, for instance via technologies such as Content Delivery Networks
(CDNs), which help bring content closer to the users, and relieve backbone networks in
cooperation with ISPs. CAPs similarly invest in innovative technology such as versatile video
coding and variable bitrate to more efficiently transfer video across networks. Technology
efficiencies and investments ensure that growing demand from end users can be handled
sustainably without increasing network costs over time.®

1 GSMA, The Mobile Economy, 2023

2 Viaplay/Solcon (Netherlands); Viaplay/Telia (Sweden): Viaplay/Deutsche Telekom
% Orange France; Telefonica Spain; Vodafone Italia, Deutsche Telekom; TIM ltalia
4 The FTTH Council for Europe

5 EU 5G Observatory, 2022

5 Analysys Mason, 2022; Vodafone, 2022 (p. 38)



https://www.gsma.com/mobileeconomy/wp-content/uploads/2023/02/270223-The-Mobile-Economy-2023.pdf
https://www.viaplaygroup.com/news/news-releases/viaplay-group-enters-dutch-distribution-deal-solcon-2089401
https://www.viaplaygroup.com/news/news-releases/viaplay-group-and-telia-enter-expanded-content-partnership-sweden-2077899
https://www.viaplaygroup.com/news/news-releases/viaplay-group-and-deutsche-telekoms-magentatv-enter-viaplay-select-partnership
https://boutique.orange.fr/internet/offres-fibre
https://www.movistar.es/particulares/mimovistar/internet-ilimitado-movistar-plus-ficcion/
https://www.vodafone.it/eshop/tariffe-e-prodotti/fibra-adsl-e-telefono/internet-a-casa-plus-tv.html%23/
https://www.telekom.de/magenta-tv/inhalte/sender?wt_mc=sk_tvmtmtxx_14_fn-tp_11621048784_112882317003_582395881334_&wt_cc7=p_magentatv%2Bsender&gclid=CjwKCAjwl6OiBhA2EiwAuUwWZfgSbSLOrVea65h-OakksW8ry0Jt_h5YjAJCXewS6zpDHwMp_yGfwhoCJNEQAvD_BwE&sendervielfalt-tabelle
https://www.tim.it/offerte-tv/timvision/timvision-gold
https://www.ftthcouncil.eu/Portals/1/PDF/FTTH%20Forecast%20for%20Europe%202022-2027.pdf
https://5gobservatory.eu/wp-content/uploads/2022/10/QR-17-Final-v3-CLEAN.pdf
https://www.analysysmason.com/consulting-redirect/reports/netflix-open-connect/
https://investors.vodafone.com/sites/vodafone-ir/files/2021-06/vodafone-technology-investor-briefing-presentation.pdf
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The market for interconnection functions well

The Coalition members believe that the interconnection market is working well. This is confirmed
also by large telecommunication companies.” We observe that CAPs, including the largest ones,
offer open, non-discriminatory conditions following the ‘bill & keep’ principle to all networks
regardless of size. On the other hand, a few large ISPs enforce ‘selective’ peering policies (i.e.
Deutsche Telekom, Orange, Telefonica). In any case, disputes are rare in the interconnection
market and have been quickly resolved as all parties have an interest in cooperating for the
benefit of their customers.® Before any regulatory changes are made, we would recommend to
task BEREC with researching in-depth the interconnection market and practices of large ISPs.

Th [ | f ‘network fi > will hurt th reatjiv m_an irectl ntradi
netn rali

Any proposal that introduces a direct payment mechanism based on traffic “usage” would
severely hurt content providers in particular. More money paid in network fees would in fact
mean less money to invest in European content, which in turn means less European content
available and/or lower quality European content. This is especially true if you take into account
the already significant content obligations and quotas that the Coalition members, regulated
under the AVMSD have to comply with. Ultimately, this would also hurt European consumers, as
they would not only have access to less (quality) content but less choice of content.

In addition, seeking payments for access to one’s network fundamentally contradicts the
principles of the Open Internet. BEREC commented in 2012° that this is “fundamentally at odds
with the principles of [...] networks underlying the success of the Internet to date, based on
decentralisation and simplicity” and ran the risk of “inducing an abuse of market power by
telecoms carriers”. Establishing ISPs as gatekeepers for which content is available online and at
which conditions through a network fee is indeed a clear violation of net neutrality, as noted by
consumer and civil society organizations, internet experts and academics, industry, as well as
Members of the European Parliament?©,

South Korea is the only example today where interconnection is regulated by a “sender party
network pays (SPNP)” system. This model has resulted in negative outcomes for CAPs, internet
users, and the overall Korean internet ecosystem. The OECD reports!! that Internet latency in
Korea is the slowest of all developed countries; content websites have had to reduce the quality
of video content because of the high costs of bandwidth.'? Network use fees also reduce
investments in Korea: by charging a high bandwidth fee in Korea, but then connecting for free
with networks outside of Korea, Korean Tier 1 networks push content outside of the country.

7 Telefonica, 2021
8 Cloudflare, 2023

9 BEREC's comments on the ETNO proposal for ITU/WCIT or similar initiatives along these lines

10 BEUC, 2023 ; Epicenter.works & others, 2022 ; Komaitis & others, 2022; MEPs letter, 2022, Join statement (industry. civil society,
consumers). 2023

U OECD (fig. 16)

12 Twitch reducing video to 720p, Watcha unable to do 4K



https://www.telefonica.com/en/communication-room/blog/internet-interconnection-works-well-so-dont-touch-it/
https://blog.cloudflare.com/eu-network-usage-fees/
https://berec.europa.eu/eng/document_register/subject_matter/berec/others/1076-berecs-comments-on-the-etno-proposal-for-ituwcit-or-similar-initiatives-along-these-lines
https://www.beuc.eu/sites/default/files/publications/BEUC-X-2022-096_Connectivity_Infrastructure-and-the_open_internet.pdf
https://www.epicenter.works/sites/default/files/2022_06-nn-open_letter_cso_0.pdf
https://www.komaitis.org/personal-blog/29-internet-experts-and-academics-send-a-letter-to-the-commission-urging-to-abandon-the-sending-party-network-pays-proposal
https://www.patrick-breyer.de/wp-content/uploads/2022/07/20220712_COM_Access-Fees-MEP-Letter_final3.pdf
https://epicenter.works/sites/default/files/statement_against_nf_020523_-_final_0_0.pdf
https://epicenter.works/sites/default/files/statement_against_nf_020523_-_final_0_0.pdf
https://www.oecd-ilibrary.org/science-and-technology/broadband-networks-of-the-future_755e2d0c-en
https://www.sportskeeda.com/esports/news-twitch-testing-peer-to-peer-technology-korea-despite-potential-privacy-concerns
https://www.joongang.co.kr/article/23683023#home
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Publj idj n r funds n t refull nsider

The EU Digital Decade targets'® recognize that connectivity is vital beyond entertainment, it is
used for remote work, education, e-administration, healthcare and many other aspects of life. In
rural or less densely populated areas, connectivity might not be achievable in a commercially
viable way. To address this, the EU already makes a wide range of funding instruments available
to improve connectivity across Member States, and cross subsidies (revenue from dense areas
subsidising less dense areas) are already being implemented. Allocating additional public funds
needs to be carefully considered, only after an actual investment gap is awarded and with
sufficient guarantees that the funds will be used effectively on network expansion in remote
areas.

When it comes to basing any funding mechanism on contributions from CAPs it is important to
take into account that (i) internet services often change in popularity and sources of income, and
therefore, are not a stable source of revenue (ii) this risks creating market distortion and
discrimination (iii) in any case, such contributions should not be assessed on internet traffic,
which would have the unintended effect of disproportionately affecting VOD services, reducing
investment in creative content and the demand for broadband services.

Large telecom companies have long been asking for over-the-top (OTTSs) services and/or CAPs
to make a direct financial contribution to internet providers to “compensate” the “increase in data
traffic they cause”. As it would be based on traffic usage, this financial contribution would
effectively amount to an Internet tax. According to large telecom companies, there are major
“imbalances in the internet ecosystem that need to be addressed”!4, as not everyone is “paying
their fair share”® when it comes to the development of fixed and mobile networks. In their view,
this results in an alleged investment gap of bilions of euros. They thus think that a fairer
allocation of network costs would be the only way to meet investment needs for the transition to
5G and FTTH networks, and to address the ever-increase in data traffic represented by future
technologies such as loT and metaverse.

The Coalition considers these statements to be incorrect, for the reasons explained
below.

Firstly, we would like to highlight that there is no evidence to support the idea that the
internet ecosystem is ‘unsustainable’ as the incumbent European telecom companies are
claiming. The foreseeable demand for online entertainment services is not expected to outgrow
the capabilities of the Open Internet. When Covid-19 hit, and while all Europeans were stuck at
home with only the Internet to work, learn and play, networks held up remarkably well*® without
congestion issues. The pandemic proved that the current policy regime and market dynamics
have successfully led to a robust European Internet. As an example, a high quality HD stream

18 Dlgltal decade targets 2030

https: //etno eu/llbrary/rep_)orts/lOS eu-internet-ecosystem.html
16 Furopean Commission, 2023

15


https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/europe-fit-digital-age/europes-digital-decade-digital-targets-2030_en
https://etno.eu/news/all-news/8-news/762-etno-welcomes-the-eu-consultation-and-the-connectivity-package.html
https://etno.eu/library/reports/105-eu-internet-ecosystem.html
https://digital-strategy.ec.europa.eu/en/news/commission-reports-implementation-eu-rules-safeguarding-open-internet-access?pk_source=ec_newsroom&pk_medium=email&pk_campaign=Shaping%20Europe%E2%80%99s%20Digital%20Future
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nowadays requires less than 5Mbps of stable bandwidth. Mobile HD streams require far less.
ISPs these days market more than 100Mbps FTTH connection - that would be 20 simultaneous
HD streams. While customers sometimes choose to upgrade their connections, the Coalition
members do not require a FTTH or 5G connection to watch video streams.

Furthermore, any potential ‘investment gap’ needs to be carefully assessed. European telcos
have successfully upgraded their fixed networks, and are continuing to do so, using a mix of
private capital and public funds. Many of the companies currently asking for a network tax have
healthy balance sheets and do not appear to lack the money to invest.!” BEREC also notes that,
a number of studies indicate that the provision of telecom access infrastructures is a profitable
business with a relatively attractive risk return?8,

Other claims made on incorrect premises include the following:

+  “ISPs’ costs are directly proportional to the increase in traffic driven by CAPs”: The
notion that CAPs “generate traffic’ on ISP networks is incorrect as CAPs merely respond to
the requests of ISPs’ customers that want to access their services or content. Consumers
are the ones who generate demand for traffic, not (streaming) companies. Besides the
fundamental flaw of such a proposition, it is also factually incorrect. The vast majority of an
ISP's network costs are concentrated in the access network (or ‘last mile’) that provides the
final connection to the home. Access network costs grow proportionate to the number of
subscribers, not traffic. Traffic sensitive costs for a fiber-based broadband network account
for a small minority of network costs.'® In a nutshell, growing usage of the Internet by
consumers can be managed without proportionate increases in network costs as a
consequence of: 1) network costs are mainly linked to last mile access and fiber that exist
regardless of usage, 2) the constant technological improvement and efficiencies in
networking equipment technologies and 3) the joint work by CAPs and ISPs to efficiently
deliver content.

¢+  “The increase in traffic is leading to excessive energy consumption for networks,
and is becoming unsustainable”: network-related electricity consumption, like costs, is
not expected to grow with internet traffic and internet infrastructure companies are
incentivized to be resource efficient. Research conducted using ETNO members? data as
well as IEA?! confirm that while internet traffic has grown fast and is expected to continue
doing so, the electricity consumption and resulting emissions from networks do not grow.
Internet infrastructure companies, whether in the cloud, data center or network industry,
are already heavily incentivized to optimize for energy efficiency as they optimize for cost
efficiency.

Regulators?? have also reported the same dynamics over the past decades, and operators

LTelefonica, Orange, Deutsche Telekom

18 BEREC points to a study prepared for the European Commission on “Investing in local and regional Gigabit broadband
deployment: Opportunities and challenges for market investors in the EU”, and the GSMA, “The Internet Value Chain 2022” (May
2022), p. 33

19 BEREC, 2022

20 Electricity Consumption and Operational Carbon Emissions of European Telecom Network Operators, fig. 12
2L IEA, 2022

2 BEREC, 2022, Ofcom. 2023



https://www.telefonica.com/en/communication-room/telefonica-increases-revenues-in-all-markets-and-earns-2011-million-euros-in-2022/
https://newsroom.orange.com/full-year-2022-financial-results/?lang=en
https://www.telekom.com/en/investor-relations/company/outlook-financial-strategy
https://digital-strategy.ec.europa.eu/en/library/study-investing-local-and-regional-gigabit-broadband-deployment-opportunities-and-challenges-market
https://www.gsma.com/publicpolicy/wp-content/uploads/2022/05/Internet-Value-Chain-2022-1.pdf
https://www.berec.europa.eu/system/files/2022-10/BEREC%20BoR%20%2822%29%20137%20BEREC_preliminary-assessment-payments-CAPs-to-ISPs_0.pdf
https://www.mdpi.com/2071-1050/14/5/2637
https://www.iea.org/reports/data-centres-and-data-transmission-networks
https://www.berec.europa.eu/system/files/2022-10/BEREC%20BoR%20%2822%29%20137%20BEREC_preliminary-assessment-payments-CAPs-to-ISPs_0.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0028/245926/net-neutrality-review.pdf
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themselves have consistently reported that they have been able to handle growth in
network traffic without growing either their costs® or energy consumption.?*

+  “Content providers constitute large traffic generators (LTGs)”: The concept of “LTG”
fails to account for the vast diversity of data flows over the Internet and their relative size.
Traffic on the Internet is largely encrypted, dynamically routed and hosted: this means that
there is technically no way to accurately identify the network traffic belonging to CAP or
another, considering that CAPs can host their services in a multitude of cloud or CDN
service providers, as most the Coalition members do. Taking into consideration the end-to-
end encryption on the Internet, it is unclear how Internet content traffic can be accounted
for accurately.

Moreover, network traffic also does not correlate to revenues: many Internet-based
businesses generate large revenues with little traffic (eg. e-commerce or stock trading), or
conversely little revenue with sizable traffic.

Lastly, it is relevant to note that traffic to illicit content amounts to a significant part of
the total internet traffic which is unjustifiably omitted from the statistics used by the ISPs
public debate on network fees. Last year, Film and TV Piracy Report® measured 215
billion global visits to piracy websites in 2022, with over 80% of piracy in the EU delivered
via streaming in 2020.2° A recent study by DataProt suggests that the illegal downloading
ofcopyright materials takes up 24% of global bandwidth.?’

*kkk

2 BT, 2018 (p9), Vodafone, 2022 (p38)
2 Telefonica, 2022, T Mobile, 2021 (p56) Deutsche Telekom, 2023; GSMA, 2020

% hitps://www .cinematography.world/the-film-and-tv-piracy-report-2022/
26 EUIPO

27 hitps://dataprot.net/statistics/piracy-statistics/



https://indico.uknof.org.uk/event/42/contributions/555/attachments/752/924/UKNOF40-MCRAE-WEBSITE.pdf
https://investors.vodafone.com/sites/vodafone-ir/files/2021-06/vodafone-technology-investor-briefing-presentation.pdf
https://www.telefonica.com/en/communication-room/blog/telefonicas-three-steps-towards-net-zero-emissions/
https://www.t-mobile.com/content/dam/t-mobile/ntm/specific-use/annual-report/TMobile_CSR21_16822_tagged.pdf?icid=MGPO_TMO_U_TMOCPSOCRS_OSKYG8OK2Z6QJZS9V30948
https://www.cr-report.telekom.com/2022/
https://www.gsma.com/gsmaeurope/latest-news-2/covid-19-network-traffic-surge-isnt-impacting-environment-confirm-telecom-operators/
https://www.cinematography.world/the-film-and-tv-piracy-report-2022/
https://www.euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library/observatory/documents/reports/online-copyright-infringement-in-eu/2021_online-copyright-infringement-in-eu_pr_en.pdf
https://dataprot.net/statistics/piracy-statistics/

